SMALL CLAIMS COURT

BEFORE YOU FILE

· Try to talk out the dispute with your adversary and propose a settlement

· Write a demand letter:  be polite, lay out the facts, ask for what you want exactly—do not beat around the bush, conclude by stating that if demand is not met you will file in Small Claims Court; keep a copy of this letter

· If you can agree on a settlement, write it down and include: names and addresses of parties, what/where/when of the dispute, statement of settlement (“If you pay me $500, I will not sue you”), statement that this settlement applies to all claims arising form this dispute, date signed, and signatures of the parties

· If you can not reach a settlement, assess your chances of winning in court

· Is this a he said/she said?

· Do you have any documentary evidence (receipts, contracts, writings, recorded conversations)?

· Do have any credible witnesses who can testify or write a sworn statement (affidavit) on your behalf?

· Have you suffered monetary damages, personal injury, or damage to property?

· Can you recover if you win?  Does the defendant have a job or any assets?  If the defendant can not be found, is out of work, and is basically a bum, you may not want to even waste your time in court.  

FILING

· You can demand up to $7500 (for a natural person) in small claims court

· The cost to file is $30-$75 + any service fees (charges for serving the defendant with notice of the lawsuit)

· The Clerk is required by law to help you as much as possible in filling out the appropriate forms

· There are 2 required forms

· Plaintiff’s Statement

· Plaintiff’s Claim and Order to Defendant

· When you file these papers with the Clerk, arrange for a court date.   The hearing date will be between 15 and 40 days after the papers are filed if the defendant resides in the same county where the action is filed; otherwise it will be between 30 and 70 days after filing.

· You do not have to take the first hearing date that is offered by the Clerk.  Pick a date that is convenient for you and make sure you allow 15 days for the defendant to get copies of the papers you have filed (notice).

· If, after defendant has received the papers, he cannot attend the hearing on that date for a legitimate reason, it may be changed.  If the papers have already been served on the defendant, this will cost you $10.  You may want to check with the defendant before filing the papers.  This may be difficult and it may require you to swallow your pride a bit, but just act business-like and save yourself some hassle in the long run.

SERVICE

· Each defendant must be served with copies of the papers you filed with the Clerk

· There are 3 methods of service

· Personal Service:  Anyone, except you, who is over age 18 can personally deliver copies of the paperwork to the defendant.  The server should make sure that it is the defendant to whom the papers are given; if the defendant becomes hostile, the server should simply put the papers down and leave.

· Certified Mail:  You can have the Clerk send the paperwork certified mail, return receipt requested.  This will cost you a small fee, which can be recovered if you win in court.  If the defendant won’t sign for the letter, you must use personal service.  Call the Clerk a few days before the hearing date to make sure that the defendant did sign for the letter.

· Substituted Service:  Anyone, except you, who is over age 18 may leave a copy of the paperwork at the defendant’s house in the presence of a competent member of the household who is also at least 18 years old.  That member must be told what the papers are about.  The server can also leave the papers at the defendant’s place of business during normal business hours with the person in charge.  After the server makes this personal service, he or she must also send a copy of the paperwork by first class mail to the defendant.  Service is complete 10 days after this mailing.

· If you use Personal or Substituted Service you must fill out a Proof of Service form with the Clerk.  The form must be signed by the Server and returned to the Clerk no later than 48 hours before the hearing.

· The defendant must be served at least 10 days before trial if he or she lives in the county; otherwise 15 days.

YOUR DAY IN COURT

· Do not act like you are in a movie or on Judge Judy

· Arrive early and dress appropriately

· When you get to court for your hearing sit in the back and wait for your case to be called

· When your case is called you and any witnesses will step forward to the appropriate table to sit and face the judge

· Be polite and stand when talking to the judge

· DO NOT ARGUE WITH YOUR OPPONENT and do not interrupt him—you will have your chance to respond after your opponent has spoken

· Organize your evidence and present it when asked by the judge

· If you have witnesses, make sure they are prepared.  You should know exactly what they are going to say.  Make sure they are dressed appropriately and look believable.

· Be brief—DO NOT RAMBLE ON AND ON—just get to the point

· Start with the end of your story, “This case is about a car accident that happened on April 21, 2002 at the corner of State and Main.  Mr. Smith ran a red light and hit my car.  The damages were $2000.”  Then go back and fill in the details chronologically.

THE JUDGMENT

· The judgment will be mailed to the address on record for you with the Clerk; it may take anywhere from a few days to a few weeks after your hearing

· If the defendant didn’t show up for the hearing, you win by default (default judgment)

· Some judges may announce their decision at the hearing

· If you win, you are called a “judgment creditor” and if you lose, you are called a “judgment debtor”

· If you are the plaintiff (the one who started the suit) and you lose, you have no right to appeal, however the defendant does have a right to appeal

· Once the judgment is paid, the judgment creditor must file a Satisfaction of Judgment form with the Clerk

GETTING YOUR MONEY

· You must wait 30 days after the hearing to make sure that the defendant does not appeal or ask the judge to set aside the judgment.

· Once the judgment debtor finds out he has lost, he must fill out a Statement of Assets and file it with the Clerk.  A copy will be mailed to you.  Then you will know what he has and where/if he works.  If the judgment debtor fails to complete the statement (i.e. you don’t get a copy within 30 days) you may ask the court to issue a bench warrant for his arrest.

· Once the 30 days is up, if you have not received your money yet, start by writing the debtor a POLITE letter.  You may mention in the letter than he has the option of paying the money to the Small Claims Court rather than directly to you, but this will cost an additional $25 for payment processing.

· If the letter does not work, do not start harassing the debtor—this is illegal

· You have 10 years to collect the judgment, so if you know that the debtor doesn’t have a job or any money, you may want to just sit on the judgment for a while

· If the debtor has real property you can establish a property lien.  You can do this by getting an Abstract of Judgment from the Clerk at the Small Claims Court office.  The Clerk will fill the form out for you and charge you a small fee.  Take or mail the Abstract to the County Recorder’s office in the counties where the judgment debtor owns or may buy real property in the future.  If the debtor wishes to sell that property, the title will be clouded by that lien and he will have to pay you before title to the property can be transferred.

· If the debtor has a job or bank account you may be able to get some or all of your money by seizing the debtor’s wages or accounts.  Here are the steps:

· Complete a Writ of Execution form (obtain from Small Claims Court Clerk and ask Clerk if you need help) and have it issued by the court; there is a small fee

· Complete an Application for an Earnings Withholding Order (obtained from Small Claims Clerk)

· Take the following documents to the sheriff in the county where the assets are located: the original Writ of Execution and one to three copies of the Writ—keep a copy for yourself, the required fee, a letter of instruction (see attached sample letter) on what type of asset to collect and where it is located, and the Application for an Earnings Withholding Order.  If you do not want to go to the sheriff personally you may request that the Small Claims Court Clerk send the documents for you—for a small fee, of course.

· The sheriff will give the Earnings Withholding Order to the debtor’s employer.  The other information will be given to the bank where the debtor has accounts.

· Hopefully you will see some money shortly after this process is completed.

Good Luck!
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